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TO:  Legislative   Finance   Committee 

FROM:  Roger   Lloyd 

Associate   Fiscal   Analyst 


RE:  Department   of  Public   Service   Regulation's   Statutorily   Required 

Budget  Review 


PURPOSE 


Section  69-1-404,  M.C.A.  directs  the  Legislative  Finance  Committee  (LFC) 
to  report  to  the  legislature  on  its  review  of  the  Department  of  Public  Service 
Regulation's  (PSR)  budget  and  the  calculations  for  determining  the  public  utility  tax 
used  to  fund  the  PSR.  Section  5-11-210,  M.C.A  (enacted  by  House  Bill  231  in 
the  1991  legislature)  established  a  procedure  for  state  agencies  to  report  to  the 
legislature.  This  memorandum  is  designed  to  assist  the  LFC  in  fulfilling  these 
statutory   requirements. 

A   copy   of  the   Department  of  Revenue's  response   to   this   report   is  attached. 


HOUSE   BILL   231 


House  Bill  231  (1991  session)  requires  any  state  agency  that  has  a  statutory 
duty  to  provide  a  report  to  the  legislature  to  submit  the  following  to  the 
Legislative  Council  by  September  1st  prior  to  a  legislative  session:  1)  the  title 
of  the  report;  2)  an  abstract  (description)  of  the  report;  3)  an  estimate  of  the 
number  of  copies  it  plans  to  provide  to  the  legislature  and  the  reason  for  the 
estimate;  4)  estimated  cost  of  each  copy;  and  5)  the  date  the  final  copy  of  the 
report  will  be  ready.  The  Legislative  Council  will  send  a  list  of  titles  and 
abstracts  to  each  legislator  along  with  a  form  to  indicate  which  reports  are  desired. 
The  Legislative  Council  will  then  direct  the  state  agency  to  furnish  the  required 
number  of  copies  and  either  mail  them  to  the  legislators  or  deliver  them  during 
the   first   week  of  the   session. 
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UTILITY    TAX 


Legislation  enacted  in  the  June  1986  special  session  eliminated  the  general 
fund  in  the  PSR's  fiscal  1987  budget  and  replaced  it  with  state  special  revenue 
generated  by  a  tax  levied  on  the  gross  operating  revenue  of  public  utilities 
regulated  by  the  PSR  (excluding  motor  carriers).  The  legislation  also  required  the 
Legislative  Finance  Committee  (LFC)  to  annually  review  the  PSR's  budget  and  the 
calculations   of  the   tax. 

The  tax  was  scheduled  to  sunset  after  one  year  (fiscal  1987).  However, 
1987  legislation  eliminated  the  sunset  provision,  excluded  sales  to  other  regulated 
utilities  from  gross  revenues,  directed  the  fees  collected  be  deposited  in  the  general 
fund,  and  approved  a  general  fund  appropriation  for  the  PSR.  The  requirement 
for   an   annual   review   of  the   PSR   budget   and   tax   by   the   LFC   was   continued. 
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The  figure  to  the  left  shows  the 
PSR's  general  fund  appropriation  for 
each  biennium  since  the  utility  tax  was 
enacted  in  fiscal  1987.  PSR's  general 
fund  appropriations  have  grown  at  an 
average  biennial  rate  of  9.0  percent. 
(Although  the  utility  tax  revenue  and 
appropriation  were  classified  as  state 
special  revenue  in  fiscal  1987,  the 
figure  includes  it  as  general  fund  for 
comparison   purposes.) 


By  statute,  the  tax  for  the  first 
fiscal  year  of  the  biennium  is  to  be 
set  by  the  Department  of  Revenue  (DOR)  within  30  days  after  enactment  of  the 
legislative  appropriation  for  the  PSR.  The  tax  for  the  second  fiscal  year  of  the 
biennium  must  be  set  by  May  30th  of  the  first  fiscal  year.  The  tax  is  applied 
to  gross  operating  revenue  (which  must  be  reported  to  the  DOR  and  the  PSR  on 
a  quarterly  basis')  of  regulated  utilities  and  must,  according  to  section  69-1-224, 
be  sufficient  to  produce  an  amount  equal  to  the  PSR's  general  fund  appropriation^ 
Regulated  utilities  are  required  to  pay  the  tax  within  90  days  after  the  end  of 
each   quarter. 

If  revenues  collected  in  a  fiscal  year  exceed  expenditures,   statute  requires  that 
the   next   fiscal    year's   appropriation   be   decreased   by   the   excess   before  calculating 


'      Revenue  earned   by   motor  tamers   is  exempt   from  the   tax.      Revenue   from  sales  to  other 
regulated    companies    for    resale    is   excluded    from   gross    revenue    and    is    not   taxed. 

^      No  municipal  corporation  can    be   required  to  pay   an   amount   in  excess   of  .0006  of  its 
gross   Of)erating    revenue. 


the  tax.  However,  when  revenue  collections  are  less  than  exp>enditures,  the  statute 
does  not  provide  a  similar  adjustment  to  repay  the  general  fund.  The  DOR  is 
required  to  adjust  the  percentage  rate  quarterly  if  it  "considers  a  change  necessary 
to   meet   or  to   not   exceed   the   amount   to   be   raised". 

Since  regulated  municipal  utilities'  tax  cannot  exceed  0.06  percent,  rate 
calculations  must  be  separate  for  municipal  and  non-municipal  utilities.  By  statute, 
the  tax  percentage  and  estimated   revenue  is  determined  by  the  following  formulas: 

Municipal    Ulililies 

Tax    %    =    Maximum  of   .06 

Tax   Revenue    =    Tax    %    x    (Gross   Revenue    -    Sales   to    Regulated   Companies   for    Resale) 

Other  Reeulated    Utililies 

Tax    %    =    (Appropriated   Amount  -   (Previous  Year's  Collections  -    Previous  Year's   Expenditures)]    -i-    (Previous  Year's 

Gross   Revenues   -    Sales   to    Regulated   Companies   for    Resale) 

Tax    Revenue    =    Tax    %    x    (Gross    Revenue    -    Sales   to    Regulated   Companies   for   Resale) 

The  tax  paid  by  a  regulated  company  is  immediately  recoverable  in  its 
charges  to  consumers.  Statute  directs  the  PSR  to  authorize,  under  separate  order, 
each  company  to  fully  recover  the  tax  through  rate  increases.  In  PSR's  most 
recent  order  (fiscal  1992),  it  approved  the  filing  of  additional  tariffs  through 
August  28,  1992  to  recover  the  amount  of  the  tax.  It  notes  that  since  the 
regulated  municipal  utility  tax  rate  has  remained  constant,  no  tariff  changes  would 
be  required.  For  other  regulated  utilities,  it  was  the  PSR's  intent  that  the  tax 
rate  be  reflected  in  their  revenue  requirements  beginning  August  29,  1991.  This 
would  allow  coordination  with  the  existing  annual  recovery  period  for  the  tax  and 
avoid   multiple   rate   variations   and   administrative   expense. 

In  its  order,  PSR  notes  that  filing  of  the  tariffs  authorized  by  the  PSR  is 
permissive  and  not  mandatory.  For  example,  a  regulated  company  may  choose  to 
implement  the  increased  tariff  at  a  later  date  to  coincide  with  other  tariff  changes 
or,  if  the  utility  considers  the  tax  relatively  small  in  comparison  to  its  overall 
charges,    it   may   choose   not  to   file  an   additional  tariff 


ANALYSIS    OF   THE   RATE   CALCULATIONS 

Fiscal    1992   and   Before 

The   following   table   shows   historical   data  on   the  public   utility  tax. 


TABLE    1 

Public 

Service   Regulation 
Utility    Tax 

Fiscal 
Year 

General    Fund 
Appropnation* 

Expenditures 

Target    Revenue 

Tax 
Percentage 

Tax 
Collected 

Reversions 

1993 

$2,081,711 

NA 

$1,904,339 

0.24% 

NA 

NA 

1992 

$2,179,182 

NA 

1,918,019 

0.24% 

NA0^ 

NA 

1991 

$1,819,055 

1.807,976 

1,271,059 

0.16% 

1,206.887 

(601,089) 

1990 

$1,861,764 

1.683,402 

1,433,645 

0.18% 

1,571.594 

(111,808) 

1989 

$1,679,762 

1,662.823 

Unknown 

0.30% 

2.224,352 

561,529 

1988 

$1,769,497 

1,645,494 

Unknown 

0.30% 

2.085,218 

439,724 

1987 

$1,637,319- 

1,584,989 

Unknown 

0.225%- 

1,649.293 

64.304 

■ 

Biennial   appropnations   appear    in    the    first   year   of 
State   special    revenue    appropnation    since    fees    were 
fund   in   the   first   year   of  tax   collections. 
Annualized    rate    based   on    the    DOR's   nine   month 

the   biennium. 

deposited    into    the   special 

rate    of   .30   percent. 

revenue 

Under  statute,  DOR  is  required  to  set  the  tax  rate  based  on  the  appropriated 
amount  less  any  excess  of  collections  over  expenditures  in  the  previous  fiscal  year. 
This  is  the  "target  revenue"  shown  in  Table  1.  Current  statute  does  not  provide 
any  mechanism  for  increasing  the  "target"  revenue  (and  therefore  the  tax  rate)  in 
the   next   year   if  collections   were  jess   than   expenditures. 

Because  statute  directs  the  tax  be  set  prior  to  the  end  of  the  fiscal  year, 
the  data  used  in  setting  the  tax  rate  is  dated.  For  example,  in  setting  the  fiscal 
1992  tax  rate,  fiscal  1990  tax  collection  and  expenditure  data  were  used  for  the 
adjustment  to  the  fiscal  1992  appropriation  and  fiscal  1990  gross  operating  revenue 
data  were  used  to  determine  the  tax  percentage.  As  a  result,  wide  variations 
between  collections  and  expenditures  have  occurred.  As  Table  1  shows,  collections 
exceeded  expenditures  in  fiscal  years  1987  through  1989.  However,  in  fiscal  years 
1990  and  1991,  expenditures  were  greater  than  collections,  resulting  in  a  net  loss 
to  the  general  fund  in  these  years.  This  under-collection  is  likely  to  occur  again 
in  fiscal  1992.  If  the  statutory  deadlines  for  setting  the  tax  were  extended  so  the 
previous  fiscal  year's  data  were  available  to  set  the  rate,  there  may  be  less 
variation. 

Some  of  the  variation  is  due  to  the  methodology  DOR  has  used  to  set  the 
tax   rate: 

1)    In   fiscal    1988   and    1989,  rates   were   set   at  0.30   percent,    which   resulted 

in    substantial    over-collections.       If  the    methodology    required    by    statute    had    been 

followed,     the     tax     rates     should  have    been     0.26    percent     and     0.23     percent, 
respectively. 


2)    In    fiscal     1990-92,    DOR    used    a    two-step    prcx^ess    to    determine    the 
adjustment   to   the   "target"    revenue.      It: 

a)  subtracted   expenditures   from   appropriations;    and 

b)  subtracted   appropriations   from   the   revenue   collections. 


In  this  methodology,  if  one 
of  these  differences  was  negative, 
DOR  discarded  it.  For  example. 
Table  2  shows  that  the  downward 
adjustment  for  the  fiscal  1992 
"target"  revenue  (based  on  fiscal 
1990  data)  was  $178,967  even 
though  fiscal  1990  collections  had 
been  less  than  expenditures. 
Therefore,  the  general  fund  will 
receive  less  revenue  in  fiscal  1992 
than  it  would  have  if  the  rate  had 
been   set  according   to   statute. 


TABLE   2 

Fiscal    1990 

Fiscal    1991 

Appropriation 

$1,862,369 

$1,819,005 

Expenditure 

1,683,402 

1,807,976 

Difference 

$    178,967 

$      11,029 

Revenue 

1,571,595 

1,206,887 

Appropriation 

1,862,369 

1,819,005 

Difference 

(290,774) 

(612,118) 

3)  In  fiscal  1992,  the  tax  rate  calculation  was  based  on  the  general 
appropriations  act  and  did  not  include  appropriations  from  other  legislation.  For 
example,  the  $82,196  pay  plan  allocation  (House  Bill  509)  was  not  included.  As 
a  result,  the  fiscal  1992  tax  rate  is  not  set  high  enough  to  collect  the  revenue 
necessary  to  fund  PSR's  total  general  fund  appropriation.  General  fund  will  pay 
any  difference  of  expenditures   over  collections. 

Fiscal    1993 


To  determine  the  fiscal  1993  rate,  DOR  used  a  different  approach  than  in 
previous  years  in  an  effort  to  compensate  for  past  over-collections.  Based  on 
estimated  expenditures,  estimated  fiscal  1992  tax  revenue,  estimated  gross  revenues 
of  regulated  utilities,  and  correction  for  the  pay  plan  omission  in  fiscal  1992,  it 
projects  that  from  fiscal  years  1987  through  1992,  $177,432  more  tax  revenue  will 
have  been  deposited  in  the  general  fund  than  used  to  fund  the  PSR.  On  May 
31,  1992,  DOR  set  the  fiscal  1993  "target"  revenue  based  on  PSR's  fiscal  1993 
appropriation  minus  $177,432,  despite  the  fact  that  fiscal  1991  collections  were 
$601,089  less  than   fiscal    1991   expenditures   (Table  2). 

There  is  no  statutory  basis  for  including  six  years'  data  in  this  calculation. 
Section  69-1-224(4)  provides  that  the  previous  year's  over-collection  be  subtracted 
from  the  current  year's  appropriation  in  determining  the  target  amount.  DOR's 
use  of  net  over-collections  during  the  entire  six  year  period  will  result  in  a 
$177,432  decrease  in  revenue  to  the  general  fund  during  fiscal  1993.  As  Table 
1  shows,  the  over-collection  occurred  in  fiscal  1987-89.  Collections  have  been  less 
than  expenditures  in  fiscal  1990  and  1991  and  are  projected  to  be  less  again  in 
fiscal    1992. 


In  the  past  six  years,  DOR  has  not  adjusted  the  tax  rate  on  a  quarterly 
basis  as  permitted  by  statute  to  better  match  revenue  with  the  "target"  revenue. 
Department  staff  state  the  reasons  for  this  failure  to  adjust  the  rate  quarterly  are: 
1)  a  desire  to  present  a  stable  tax  rate  to  taxpayers;  2)  administrative  expense  and 
logistics  of  notifying  taxpayers  on  a  quarterly  basis;  and  3)  the  time  lag  between 
the   tax   change   and   actual    revenue   collections. 


COMMITTEE   ACTION 

options  for  committee  action   include: 


Option   A  Approve   DOR's   utility   tax   calculation    methods   for   fiscal    1992 

and    1993. 
Option   B  Recommend   the   DOR: 

1)  recalculate  the  fiscal  1993  tax  rate  to  comply  with  current 
law  regarding  subtraction  of  over-collection  during  the  previous 
year   only;   and 

2)  make  the  following  changes  in  calculating  the  tax  rate  for 
fiscal    1994   and   beyond: 

a.  include  all  general  fund  appropriations  to  the  PSR  in  its 
tax   rate   calculations; 

b.  subtract  the  entire  difference  between  revenue  and 
expenditures  for  the  previous  fiscal  year  from  the 
appropriation  for  the  fiscal  year  being  considered  in 
calculating   the   tax   rate; 

c.  change  the  tax  rate  quarterly  so  revenues  better  match 
"targets"; 

d.  seek  legislation  clarifying  statutes  to  require  the  rate  be 
set  within  30  days  of  the  effective  date  of  legislation 
setting  the  PSR's  appropriation  for  the  first  fiscal  year 
of  the  biennium  and  by  July  31  of  the  second  year  of 
the   biennium;    and 

e.  seek  legislation  allowing  the  tax  rate  to  be  increased  if 
expenditures  exceeded  revenue  collected  during  the 
previous   fiscal   year. 

Option   C  Sponsor  a  committee  bill  directing  the  DOR  and  PSR  to  report 

annually  to  the  LFC  on  tax  revenues  and  expenditures, 
explanations  of  any  differences,  and  remedies  to  correct  the 
differences. 

Option   D  Direct   the   Legislative   Fiscal    Analyst   to   transmit   this   report   to 

the   legislature   in   compliance   with    House   Bill   231. 

RL3A;lLps<:5-29  mem 


state  of  Montana 

Stan  Stephens,  Governor 


Department  of  Revenue  ^^^^"^^^  kuoi..  155,  sum  w  Mu.heii  Huiidn,^ 

IJems  Adams,  Director  V^*i>»*'iJ7'  Helena,  Montana    e>962() 

June  17,  1992 


TO:  Legislative  Finance  Ct)mmittee 

FROM:  Denis  Adams,  Direct()r_ 

SUBJECT:     Rate  Setting  Process  tor  Public  Service  Commission  Fee 

PURPOSE 

The  Legislative  P^inance  Committee  is  to  annually  review  the  Department  of  Public 
Service  Regulation's  budget  and  the  calculations  made  by  the  Department  of  Revenue  to 
determine  the  fee  necessary  to  fund  the  appropriation  nuide  by  the  legislature.  The  law 
was  changed  in  1991  to  require  the  Legislative  Finance  Committee  to  report  the  results 
of  the  Committee's  review  to  the  Legislature  under  the  new  Legislative  Counsel  report 
requirements. 

This  report  was  prepared  to  show  the  results  of  an  internal  Department  of  Revenue 
review  of  the  rate  calculation,  changes  the  Department  of  Revenue  made  in  the  fee 
calculation  for  fiscal  1993  as  a  result  of  the  internal  review,  and  the  Department's 
recommendations  for  statute  improvement. 

INTERNAL  REVIEW  PROCESS 

In  November  of  1991,  the  Department  of  Revenue  noted  that  a  significant  fund 
balance  existed  in  the  Consumer  Counsel  special  revenue  account.  Under  the  law  for 
setting  both  the  Consumer  Counsel  and  the  Public  Service  ("ommission  rates,  there  should 
never  be  funds  collected  in  excess  of  the  appropriation  nor  retained  in  excess  of  the  actual 
expenditures.  Therefore,  an  internal  review  was  scheduled  to  take  place  before  the  next 
rate  calculation  to  determine  the  cause  of  the  fund  balance. 

Staff  frt)m  the  Income  and  Miscellaneous  Tax  Division  and  the  Office  of  Research 
and  Information  conducted  an  internal  review  process  to  identify  existing  problems  and 
possible  solutions  with  the  rate  setting  process  for  the  Public  Service  Commission  and 
Consumer  Counsel.  Two  problems  with  the  rate  setting  process  were  identified:  human 
error  and  timing. 

Due,  lui  I  l()(il-)l-l-24(>()    l.eual  Allans  I4()tim4.;«:i.:     I'ci  adniiel'Ti  .ntiiiit^  (  40ti)l-14- j!«(iti   H>-M-.ir(  li/liil(j    (■I))ti)-I4'4  2i)H  I 
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Human  Error 

There  were  two  human  errors:  using  an  approximate  rate  rather  than  looking  for  data  to 
calculate  the  actual  rate  needed  for  the  first  two  years  in  which  the  Public  Service  Regulation  Fee 
was  deposited  into  the  General  Fund;  and  incorrectly  calculating  the  difference  between  actual 
revenue  collected  and  actual  expenditures  made. 

It  is  unknown  how  the  person  who  set  the  rate  for  fiscal  1987  and  1988  established  the  .30 
percent  rate.  The  revenue  collected  for  fiscal  1987  was  slightly  less,  $13,849,  than  the 
appropriation;  therefore,  the  .30  percent  rate  was  fine  as  actual  expenditures  were  less  than  the 
appropriation  by  $77,749.  In  fiscal  1988  the  fee  was  kept  at  .30  percent  as  the  revenue  collections 
were  very  close  to  the  amount  needed  in  fiscal  1987  and  1988.  At  the  end  of  fiscal  1988  the 
general  fund  had  received  $503,624  more  public  service  regulation  fees  than  were  expended 
during  fiscal  1987  and  1988,  as  shown  in  Table  1.  This  included  $63,900  from  fiscal  1987  and 
$439,724  from  fiscal  1988. 


TABLE  1 

Comparison  of  Public  Service  Regulation  Fees  to  Expenditures 

Fiscal  1987  and  1988 

Fiscal  1987  Fiscal  1988 

Revenue                                   $1,648,889  $2,085,218 

Expenditures                              $1.584.989  $1.645.494 

Excess  Revenue                               $63.900  $439.724 


By  law,  the  Public  Service  Regulation  Fee  is  calculated  under  the  statute  for  determining 
the  Consumer  Counsel  Fee.   Section  69-1-224(4),  MCA  reads: 

In  the  event  the  fee  charged  in  one  year  is  in  excess  of  the  amount  actually 
expended  in  that  year,  the  excess  shall  be  deducted  from  the  amount  required  to 
be  raised  by  the  fee  for  the  next  year  before  the  determination  required  by 
subsection  (1)  is  made.  Money  remaining  unspent  at  the  close  of  a  fiscal  year  shall 
be  used  to  reduce  the  percentage  calculated  in  69-1-224  in  a  subsequent  fiscal  year. 

Basically,  the  fee  ratio  is  determined  by  dividing  the  appropriation  minus  any  money 
remaining  unspent  at  the  close  of  a  fiscal  year  by  the  previous  year's  gross  operating  revenues 
generated  for  all  regulated  companies.  When  the  next  person  calculated  the  rate,  this  person 
calculated  the  difference  between  actual  revenue  and  expenditures  in  two  steps  as  shown  in  Table 
2. 
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TABLE  2 

Public  Service  Commission 
Rate  Setting  Methodology  for  Fiscal  1989  to  1992 


FY87 


FY88 


FY89 


FY90 


Appropriation 
Expenditures 

Unspent  Budget  Auth. 

Revenue 
Appropriation 

Excess  Revenue 


$1,662,738 
$1.584.989 


$1,648,889 
$1.662.738 


$1,769,247 
$1.645.494 


$77,749         $123,753 


$2,085,218 
$1.769.247 


$1,679,762 
$1.676.406 


$2,224,352 
$1.679.762 


$1,862,369 
$1.683.402 


$3,356        $178,967 


$1,571,595 
$1.862.269 


($13,849)  $315,971  $544,590      ($290,774) 


Rate  Calculation 


FY89 


FY90 


FY91 


FY92 


Coming  Year  Approp. 
PY  Unspent  Budget  Auth. 
PY  Excess  Revenue 


$1,679,762      $1,862,369       $1,819,005     $2,096,986 

77,749  123,753  3,356  178,967 

0  315.971  544.590  0 


Revenue  Requirement 
-^  Prior  Year  Gross  Rev. 


$1.602.013      $1.422.645       $1.271.059     $1.918.019 
690,207,096    728,032,795     794,094,371    787,621,809 


Equals  Fee  Ratio 


0.23% 


0.20% 


0.16% 


0.24% 


In  the  internal  review,  two  problems  were  noted  with  the  methodology.  First,  the  fiscal 
1989  rate  was  set  on  fiscal  1987  data.  This  is  due  to  the  year  in  which  the  rate  is  set  (1988)  for 
fiscal  1989  not  being  complete;  therefore,  to  use  the  current  year  would  require  estimating  the 
month  of  May  and  June  to  determine  the  year  end  figures. 

Second,  the  person  used  two  steps  to  net  the  revenue  and  expenditures.  This  would  have 
worked  fine  if  in  the  rate  computation  the  person  had  consistently  used  both  the  unspent  budget 
authority  and  the  excess  revenue.  However,  the  person  used  the  excess  revenue  only  if  it  was 
positive  or  in  other  words  exceeded  the  appropriation.  This  did  not  result  in  an  accurate  rate 
adjustment  to  keep  revenue  equal  to  expenditures.  Under  this  methodology  no  rate  adjustment 
is  made  to  keep  revenue  equal  to  expenditures  if  the  revenue  is  less  than  the  appropriation.  Over 
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time  the  general  fund  would  absorb  any  revenue  shortfall.  For  example,  in  calculating  the  rate  ^ 
for  fiscal  1989  revenue  collections  were  $13,849  below  the  appropriation,  but  this  was  not  netted 
against  the  $77,749  of  unused  budget  authority.  Therefore,  the  next  year's  revenue  requirement 
was  reduced  $77,749  when  it  should  have  only  been  reduced  $63,900  ($77,749  -  13,849).  And 
again  in  setting  the  fiscal  1992  rate,  the  next  year's  revenue  requirement  was  reduced  for  the 
$178,967  unspent  budget  authority  of  fiscal  1990,  but  no  adjustment  was  made  for  the  revenue 
being  $290,774  below  the  appropriation  level. 

Although  there  is  a  time  lag  due  to  using  the  last  fiscal  year  for  which  actual  data  was 
available,  this  rate  setting  methodology  would  have  worked,  with  a  one  year  time  lag,  if  both  the 
unspent  budget  authority  and  the  excess  revenue  numbers  were  used.  It  is  unknown  why  the  rate 
calculator  did  not  use  both  numbers. 

The  internal  review  showed  that  the  human  errors  since  fiscal  1988  resulted  in  the 
regulated  companies  paying  an  estimated  $177,432  more  to  the  general  fund  than  was  expended 
bv  the  Public  Service  Commission.   This  is  shown  in  Table  3. 


TABLE  3 

Public  Utility  Tax  Collected  and  Expended  for  the  Public  Service  Commission 

Fiscal  1987  to  1992  estimated 

Total  # 

FY87  FY88  FY89  FY90  FY91  FY92  FY87-92 

Rev.    $1,648,889    $2,085,218     $2,224,352     $1,571,595     $1,206,887     $1,888,757  $10,625,698 
Exp.    $1.584.989    $1.645.494     $1.676.406     $1.683.402     $1.807.975     $2.050.000  $10.448.266 

Diff.        $63.900      $439.724        $547.946     ($111.807')     ($601.088)     ($161.243)    $     177.432 


Timing 

The  timing  of  the  rate  setting  process  and  collection  of  information  is  not  conducive  to 
calculating  an  accurate  rate.  Prior  to  May  30  of  the  current  fiscal  year,  the  department  is 
required  to  set  the  rate  to  raise  sufficient  revenue  when  combined  with  any  excess  revenue  from 
prior  years  to  fund  the  appropriation  during  the  coming  fiscal  year.  In  order  to  equalize 
expenditures  and  revenue,  the  department  is  instructed  to  deduct  from  the  coming  year 
appropriation  the  excess  of  revenue  over  expenditures  from  the  previous  fiscal  year.  As  a  tax  base 
for  the  fee,  the  department  is  to  use  the  gross  operating  revenues  (minus  resales)  of  regulated 
utilities  during  the  previous  fiscal  year.  Due  to  the  timing  of  setting  the  coming  fiscal  year's  rate 
based  upon  the  previous  years  information,  the  data  used  in  the  rate  calculation  is  either  two 


years  old  or  estimated  for  the  current  year. 

Also,  the  law  says  the  Department  is  to  adjust  the  rate  quarterly  if  a  change  is  necessary 
to  meet  or  not  to  exceed  the  amount  to  be  raised  by  the  fee  because  of  fluctuations  in  gross 
operating  revenues  or  the  approval  of  a  budget  amendment.  Since  implementation  of  the  fee,  the 
Department  has  not  used  a  quarterly  rate  adjustment  because  the  mechanism  allowed  in  the 
statute  for  adjusting  collections  up  or  down  quarterly  is  ineffective.  As  Table  4  illustrates,  its 
ineffectiveness  stems  from  the  timing  of  payments  and  reporting  of  the  tax  base  information. 
Taxpayers  are  required  to  pay  the  fee  within  90  days  following  the  quarter  in  which  liability  was 
incurred.  For  example,  payment  for  the  July  through  September  1993  quarter  will  be  reported 
in  SBAS  in  December  1992/January  1993.  If  this  payment  is  less  than  expected  and  the 
Department  decides  to  change  the  rate,  30  days  notice  of  a  rate  change  must  be  given  to  the 
taxpayers.  Therefore,  the  adjusted  rate  will  become  effective  for  gross  operating  revenues  starting 
after  April  1,  1993.  But,  the  first  payment  including  revenue  from  the  adjustment  will  not  be 
received  until  September  of  1993,  the  next  fiscal  year. 


TABLE  4 

Timing 

Lag 

for  Public  Service  Commission  Fee  Setting 

and  Collection 

Change 

1st  Payment 

Liability 

Pavment 

Effective 

w/  Rate  Change 

Jul/Aug/Sep  92 

Dec  92 

Apr  93 

Sep  93 

Oct/Nov/Dec  92 

Mar  93 

Jul  93 

Dec  93 

Jan/Feb/Mar  93 

Jun  93 

Oct  93 

Mar  94 

Apr/May /Jun  93 

Sep  93 

Jan  94 

Jun  94 

Furthermore,  the  liability  incurred  during  the  January-February-March  quarter  is  not  paid 
until  June.  This  payment  is  typically  the  largest  of  the  year  (averaging  35  percent  of  the  annual 
total)  due  to  increases  in  energy  consumption  during  the  winter  months.  However,  the  June 
payment  is  also  highly  variable  depending  upon  the  severity  of  winter  weather.  Figure  1 
effectively  demonstrates  both  the  size  and  variation  of  the  June  payment.  The  end  result  is  the 
department  does  not  receive  the  largest  payment  until  the  close  of  the  fiscal  year  and  cannot 
recognize  a  revenue  shortfall  until  after  the  close  of  the  fiscal  year. 


FIGURE  I 
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CORRECT  RATE  CALCULATION 

Having  discovered  the  human  errors  and  timing  problems  in  setting  the  public  utility  tax 
rate,  and  determining  the  result  was  approximately  an  $177,432  over-collection  of  tax,  a  careful 
analysis  of  the  rate  setting  law  was  done.  In  essence,  the  law  requires  the  Public  Service 
Commission  rate  to  be  set  under  the  Consumer  Counsel  statute.  The  Consumer  Counsel  has  a 
special  revenue  fund.  The  Public  Service  Commission  was  general  funded  until  1987  when  it  was 
determined  that  a  fee  would  be  charged;  however,  revenue  and  expenditures  could  be  balanced 
using  the  general  fund  account  and  the  Consumer  Counsel  statute  for  calculating  the  rate. 
Therefore,  it  was  necessary  to  determine  how  the  Consumer  Counsel  law  could  most  logically  be 
applied  to  the  Public  Service  Commission. 

The  Consumer  Counsel  statute  is  very  clear  that  the  intent  is  to  charge  a  rate  which  will 
fully  cover  the  program  expenditures  and  nothing  more.   Section  69-l-224(3)(a)  states: 

The  department  of  revenue  shall  adjust  the  percentage  multiplier  quarterly  if  the 
department  considers  a  change  necessary  to  meet  or  to  not  exceed  the  amount  to  be 
raised  by  the  fee  because  of:  .... 
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Section  69-1-224  (4)  reads: 

In  the  event  the  fee  charged  in  one  year  is  in  excess  of  the  amount  actually  expended 
in  that  year,  the  excess  shall  be  deducted  from  the  amount  required  to  be  raised  by 
the  fee  for  the  next  year  before  the  determination  required  by  subsection  ( 1)  is  made. 
Money  remaining  unspent  at  the  close  of  a  fiscal  year  shall  be  used  to  reduce  the 
percentage  calculated  in  69-1-224  in  the  subsequent  fiscal  year. 

Section  69-1-224(4)  has  two  procedures  so  that  no  excess  money  is  maintained.  One  refers 
to  the  yearly  revenue  in  excess  of  the  expenditures  being  used  to  reduce  the  next  year's  rate  and 
the  second  requires  that  if  any  money  remains  unspent  in  the  account  it  is  to  be  used  to  reduce 
the  next  year's  rate.  Revenue  may  not  exceed  expenditures  and  yet  unspent  funds  may  be 
available  in  the  account. 

This  is  illustrated  in  a  simple  example  in  Table  5.  The  $100  of  revenue  did  not  exceed  the 
$105  of  expenses.  Yet  there  was  a  $5  unspent  balance  due  to  a  begirming  fund  balance. 
Therefore,  revenue  collections  were  less  than  expenditures,  as  required  because  there  was  a 
beginning  balance  or  "money  remaining  unspent  at  the  close  of  a  fiscal  year"  which  by  law  is  to 
be  used  to  reduce  the  rate  and  thus  make  revenue  collections  for  the  coming  year  less  than  the 
appropriation. 


TABLES 

Illustration  of  Section  69-1-224(4) 


Fiscal  XY 

Fiscal  XY 

Beginning  Balance 

$  10 

$  5 

Revenue 

100 

103 

Funds  Available 

$110 

$108 

Expenditures/ Approp. 

105 

108 

End  Balance  $   5  $   0 


Since  the  Consumer  Counsel  is  in  a  special  revenue  account,  there  is  no  question  that  all 
the  money  collected  in  excess  of  that  expended  for  the  Consumer  Counsel  will  be  returned  to  the 
utility  user  through  reduced  rates  for  the  future.  It  is  also  clear  that  if  insufficient  revenue  is 
being  collected,  the  rate  is  to  be  adjusted  to  meet  the  amount  which  is  to  be  raised  and  the  law 
allows  the  rate  to  be  adjusted  every  quarter. 


7- 


The  same  application  of  the  law  was  applied  to  the  Public  Service  Commission.  At  the  end 
of  fiscal  1992,  it  is  projected  that  there  will  be  $177,432  collected  from  utility  customers  in  excess 
of  the  revenue  needed  since  1987.  In  compliance  with  the  law,  money  remaining  unspent  in  the 
account  (general  fund)  for  the  Public  Service  Commission  Program  was  used  to  reduce  the  rate 
calculated  for  fiscal  1993,  the  subsequent  year.  Table  6  shows  the  rate  calculation  for  fiscal  1993. 


TABLE  6 

Public  Service  Commission  Rate  Calculation  for  Fiscal  1993 


Fiscal  1993 

Fiscal  1993  Appropriation  $2,081,771 

Funds  Unspent  FYE  1992  177.432 

Revenue  Required  $    1.904.339 

-  Fiscal  1992  Gross  Rev.  $791,975,227 

Equals  Fee  Ratio  0.24% 


STATUTE  REFINEMENTS 

There  are  three  statute  refinements  which  the  Department  of  Revenue  has  identified  which 
could  be  made.  In  the  Department's  view  they  are  not  critical  unless  the  Legislative  intent  is  to 
retain  money  collected  in  excess  of  that  needed  to  fund  the  Public  Service  Commission  from  the 
public  utility  tax.   The  three  areas  of  refinement  are: 

L  Clarifying  that  a  yearly  rate  adjustment  which  provides  sufficient  funds  to  meet  or 
not  to  exceed  the  revenue  requirement  will  be  sufficient  unless  extenuating 
circumstances  require  a  quarterly  adjustment. 

2.  Clarifying  that  if  the  fee  charged  in  one  year  is  insufficient  to  meet  the  revenue 
requirement,  the  insufficient  amount  shall  be  added  to  the  amount  required  to  be 
raised  by  the  fee  for  the  next  year. 

3.  Clearly  stating  that  the  intent  of  the  law  is  that  over  time  the  fees  received  are  to 
equal  the  expenditures  made;  thus  there  is  to  be  no  general  fund  gain  or  loss  from 
the  the  Public  Utility  Tax. 
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